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 1.  TIME:  9:00   CASE#: MSC16-01331 
CASE NAME: ELKHOURY VS SEARS ROEBUCK 
HEARING ON MOTION TO/FOR CLASS ACTION CERTIFICATION FILED BY 
SOUHEIL B ELKHOURY 
* TENTATIVE RULING: * 
 

Plaintiff Souheil B. ElKhoury (“Plaintiff” or “ElKhoury”) seeks to certify a class of persons who 
purchased a Craftsman Wireless Keyless Entry Pad, model number 139.3050. Defendant 
Chamberlain Group, Inc. (“Defendant” or “Chamberlain”) opposes class certification on several 
grounds.  

As a threshold issue, the operative complaint in this action, the second amended complaint, is 
not a putative class action complaint. It does not comply with the Rules of Court regarding the 
form of a class action complaint. (See CRC 3.761.)  

Rule 3.761(a) provides: “A complaint for or against a class party must include in the caption the 
designation ‘CLASS ACTION.’ This designation must be in capital letters on the first page of the 
complaint, immediately below the case number but above the description of the nature of the 
complaint.” Rule 3.761(b) provides: “The complaint in a class action must contain a separate 
heading entitled ‘CLASS ACTION ALLEGATIONS,’ under which the plaintiff describes how the 
requirements for class certification are met.” 

The SAC does not have a class action designation in its caption nor does it have a separate 
heading entitled “CLASS ACTION ALLEGATIONS.” Instead, it has a “Class Action Reservation” 
at paragraph 8 which reads: 

Plaintiff alleges, based on information and belief, that any and all purchasers and 
users of the subject products described below are members of a class in which it 
alleged that they purchased, own, possess, or use the subject products 
described below (keypad and garage door motor units), all of which are believed 
to suffer from design defects. Plaintiff reserves the right to move for class action 
designation once the design defects are established by discovery or Judgment 
for determination of liability. 

SAC ¶ 8. 

Notwithstanding the failure to plead a class action in the second amended complaint as required 
by Rule 3.761, the Court finds that Plaintiff has failed to meet his burden to establish that all the 
requirements for class certification are met. For the following reasons, the motion for class 
certification is denied. 

Legal Standard 

The standard for class certification is well-established. Code of Civil Procedure section 382 
authorizes class action suits in California “when the question is one of a common or general 
interest, of many persons, or when the parties are numerous, and it is impracticable to bring 
them all before the court[.]” Code Civ. Proc. § 382. 

Plaintiff has the burden to establish that all requirements for class certification are met. 
(Lockheed Martin Corp. v. Superior Court (2003) 29 Cal.4th 1096, 1104 (Lockheed).) Plaintiff 
must establish both an ascertainable class and a well-defined community of interests among the 
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class members. (Ibid.) To establish an ascertainable class, the factors to be considered are (1) 
the class definition, (2) the class size, and (3) available means for identifying class members. 
(Global Minerals & Metals Corp. v. Superior Court (2003) 113 Cal.App.4th 836, 858.) The class 
definition must be precise, objective and presently ascertainable, not vague or overbroad. (Id. at 
pp. 858, 860.) The three factors required to establish a “community of interest” are that: (1) 
common questions of law or fact predominate over individual questions; (2) class 
representatives have claims or defenses typical of the class; and (3) class representatives can 
adequately represent the class. (Lockheed, supra, at p. 1104.) 

The Court must “carefully weigh respective benefits and burdens and to allow maintenance of 
the class action only where substantial benefits accrue both to litigants and the courts.” (Aguiar 
v. Cintas Corp. No. 2 (2006) 144 Cal.App.4th 121, 133.) The Court should evaluate (1) the 
interest of each putative class member in controlling his or her case personally; (2) the potential 
difficulties in managing a class action; (3) the nature and extent of already pending litigation by 
individual class members involving the same controversy; and (4) desirability of consolidating all 
claims in a single action before one court. Id. 

Plaintiff must establish by a preponderance of the evidence that the class action is “superior to 
alternate means for a fair and efficient adjudication of the litigation.” (Sav-On Drug Stores, Inc. v. 
Superior Court (2004) 34 Cal.4th 319, 326 (Sav-On).) The certification question is essentially a 
procedural one that does not ask whether an action is legally or factually meritorious. (Id. at p. 
326; see also Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 439-40.) 

Ascertainable Class 

Whether a class is “ascertainable” within the meaning of section 382 is determined by 
examining (a) the class definition; (b) the size of the class; and (c) the means available for 
identifying class members. Reyes v. San Diego County Bd. of Supervisors (1987) 196 
Cal.App.3d 1263, 1271.  

The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of that group 
to identify himself or herself as having a right to recover based on that description. Lee v. 
Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334. 

As a threshold issue, Plaintiff’s proposed class is unclear. In the SAC Plaintiff identifies “any and 
all purchasers and users of the subject products described below” and identifies “Craftsman 
wireless keyless entry pad, model number 139.3050, aka 123B2386-8.” In Plaintiff’s moving 
papers, he references this wireless keyless entry pad but also identifies “Sears/Craftsman brand 
1/2 horsepower garage door motors.” (Mot. at 2:18.) It is unclear whether the class definition 
includes only purchasers of the wireless keyless entry pad, purchasers of the key pad and the 
Sears/Craftsman brand motors, or only purchasers of the garage door motors. 

Defendants argue that the proposed class is “broad, sweeping, and unlimited in time or 
definition. It potentially includes all California residents and all non-California residents. It also 
potentially includes all persons who either purchased this particular model keypad or the motor, 
or both or neither if they purchased a home containing the product but did not purchase the 
opener itself.” (Opp. at 5:9-12.) 

The Court does have concerns regarding the proposed class definition. It is not clearly stated in 
the SAC and the moving papers do nothing to clarify it. For example, in Plaintiff’s moving papers 
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he argues that the defect (that the keyless pad will operate the motor without input of any 
security code, or with input of any security code) “does not exist when the keyless pads are 
used with other brand garage door motors.” (Mot. at 2:25-26.) This suggests that a putative 
class member would have to have purchased both the keyless pad and the Sears/Craftsman 
brand garage door motor, as an individual that purchased only one but not the other would not 
have suffered the alleged defect. Plaintiff’s class definition, as best the Court can discern it, 
does not make this distinction. The class definition is ambiguous. 

The size of the class: This presents another hurdle for Plaintiff. The numerosity requirement is 
satisfied where the class members are so numerous that it is impracticable to bring them all 
before the court. (CCP § 382.) There is no predetermined minimum number of class members 
necessary as a matter of law for the maintenance of a class action. (See Hebbard v. Colgrove 
(1972) 28 Cal.App.3d 1017, 1030.) 

Plaintiff has not alleged how many persons purchased either or both the keypad and the garage 
door motor. On Reply, Plaintiff argues that “[t]he size of the class is quite large, it is every 
person that owns the affected products” (Reply at 2:7-8) but offers no numerical value. The 
Court has no way of determining whether the class is sufficiently numerous as Plaintiff has not 
pointed to any putative class members other than himself.  

Identification of class members: Although the class must be ascertainable, its members need 
not be identified to bind them by a class action judgment. (See Lazar v. Hertz Corp. (1983) 143 
Cal.App.3d 128, 138 [all persons who rented a car from Hertz in California during a 4-year 
period held an ascertainable class].) 

On Reply, Plaintiff argues that “[t]here is a means available for identifying the class members, it 
is every person that owns the affected products” (Reply at 2:11-12) but proposes no method for 
that identification. The Court has no way of evaluating ascertainability in the absence of a 
proposed method.  

In light of the Plaintiff’s ambiguous class definition and lack of detail regarding the size of the 
class and means for identifying class members, the Court cannot conclude that the class here is 
“ascertainable” within the meaning of section 382. 

Well-Defined Community of Interest  

The community of interest requirement embodies three factors: (1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the class; 
and (3) class representatives who can adequately represent the class. (Richmond v. Dart 
Industries, Inc. (1981) 29 Cal.3d 462, 470.) 

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; and the 
issues which may be jointly tried, when compared with those requiring separate adjudication, 
must be sufficiently numerous and substantial to make the class action advantageous to the 
judicial process and the litigants. (Washington Mut. Bank, FA v. Super. Ct. (2001) 24 Cal.4th 
906, 913-14.) 

To determine the predominance question, the Court must consider whether “the theory of 
recovery advanced by the plaintiff is likely to prove amenable to class treatment.” (Jaimez v. 
DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298.) The Court must “examine the plaintiff’s 
theory of recovery” and “assess the nature of the legal and factual disputes likely to be 
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presented.” (Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 1025.) “The 
affirmative defenses of the defendant must also be considered, because a defendant may 
defeat class certification by showing that an affirmative defense would raise issues specific to 
each potential class member and that the issues presented by that defense predominate over 
common issues.” (Knapp v. AT&T Wireless Services, Inc. (2011) 195 Cal.App.4th 932, 941 
[quoting Walsh v. IKON Office Solutions, Inc. (2007) 148 Cal.App.4th 1440, 1450 ].) 

Plaintiff’s theory of liability is one of design defect. He alleges that the subject keypad is 
defective and does not operate as designed or intended; specifically, that when operated with a 
Chamberlain/Sears garage door motor, the door will “open when any random code is entered 
into the above-stated keypad devices.” (SAC at § 22.) Plaintiff alleges that each and every one 
of the wireless keyless entry pads, model number 139.3050, is defective. It is unclear whether 
Plaintiff is advancing a strict liability theory with respect to the wireless key entry pads.  

Typicality of ElKhoury’s Claim: Typicality does not require that the class representative have 
identical interests with the class members. The class representative need only be similarly 
situated to the other class members. (Classen v. Weller (1983) 145 Cal.App.3d 27, 46.) The 
class representative’s interests must align with the interests of the class. It “refers to the nature 
of the claim or defense of the class representative, and not to the specific facts from which it 
arose or the relief sought.” (Martinez v. Joe’s Crab Shack Holdings (2014) 231 Cal.App.4th 362, 
375.) 

As stated above, ElKhoury’s claim must be typical but not necessarily identical to the claims of 
other class members, and ElKhoury must be similarly situated to other class members such that 
ElKhoury will have the motive to litigate on behalf of all class members. (Classen, supra, 145 
Cal.App.3d at 45.) 

The evidence before the Court demonstrates that ElKhoury’s claim is substantially similar to 
those of the proposed class, and that the claim possessed by ElKhoury typifies those claims. 

Adequacy of ElKhoury to Represent the Class: To meet the adequacy requirement, ElKhoury 
must be capable, through qualified counsel, of vigorously and tenaciously protecting the 
interests of the class members. (Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846.) 

Adequacy requires that the interests of ElKhoury, as named plaintiff, not be antagonistic to the 
interests of the class, and that he will vigorously prosecute the action. (McGhee v. Bank of 
America (1976) 60 Cal.App.3d 442, 487.) Defendant presents no evidence that the ElKhoury is 
antagonistic to the interests of the class.  

Manageability/Superiority 

Additional questions for the Court are manageability and superiority. The starting point for that is 
an understanding of how Plaintiff proposes to litigate the case. Plaintiff’s sole argument with 
respect to this point is that “[s]hort of a voluntary recall of the defective products, facially the 
substantial benefits of certification render proceeding as a class superior to the alternatives, 
because there are simply too many victims who own these products and are likely unaware of 
these defects.” (Mot. at 3:14-16.) This conclusion is not supported by specific argument 
demonstrating what advantage aggregate litigation has over individual litigation in this case.  

The Court finds that the class definition precludes ascertainability, Plaintiff has not demonstrated 
the path for managing this as aggregate litigation, nor has he shown that any substantial benefit 
would result from class certification. The motion is denied. 
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 2.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS KLAMMCZYNSKA 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of OZNOWICZ 
FILED BY THAT STATE OF CALIFORNIA 
* TENTATIVE RULING: * 
 

Cross-Defendant State of California’s demurrer to cause of action eight in the First 
Amended Cross-Complaint is sustained without leave to amend.  

The State shall file and serve an answer to cause of action one in the First Amended 
Cross-Complaint by January 13, 2021. Alternatively, the parties may provide a stipulation and 
order to the Court before then that addresses the State’s involvement in this case. (The Court 
understands that the parties have an agreement on the State’s involvement in cause of action 
one, but there is no order addressing this issue.) 

Cross-Complainants the Oznowiczes sued the State for eight causes of action in the 
First Amended Cross-Complaint. Later, the Oznowiczes dismissed the State from causes of 
action two through seven. The State originally demurred to causes of action one and eight, but 
has withdrawn their demurrer to cause of action one. The State withdrew its demurrer to cause 
of action one based on the Oznowiczes promise that they will not seek relief from the State. 
(See Straw decl. ex. C.) The State has not been dismissed from cause of action one.  

Therefore, the only claim at issue here is cause of action eight for declaratory relief. As 
discussed below, there are several distinct issues included in the single claim for declaratory 
relief. The Oznowiczes seek a declaration against the State and County on a number of issues: 
(a) that Assessor’s Parcel Number 270-100-021-4 (“Plaintiff’s Property”) was not created as a 
lawful, separate parcel and as a result should have never been assessed or taxed as a separate 
parcel; (b) Ronald Oznowicz was entitled to prior written notice of the proposed tax sale of 1979 
and the tax sale of 1984; (c) the failure of the State and County to provide written notice makes 
the tax sales null and void; (d) the Oznowiczes can use Revenue and Tax Code section 
23302(d), dealing with suspended corporations, to dispute and challenge the source of Plaintiff’s 
title to his property; (e) the State and County must void the 1984 tax sale because the property 
was sold to a suspended corporation; (f) the Revenue and Tax Code section allowing only 
parties to a contract to void a contract with a suspended corporation is unconstitutional; and (g) 
if Alma Electric, Inc. reinstates itself as a corporate entity, the State and County must re-notice 
the tax deficiency sale and give notice to the adjoining lot owners. (FACC ¶52.) These issues 
can be placed into three main categories: (1) a challenge to the creation and taxation of 
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Plaintiff’s Property, (2) the failure to give the Oznowiczes written notice of the tax sale in 1984 
and (3) issues around selling the property to a suspended corporation.  

The State argues that (1) the relief sought cannot be obtained against the State, (2) the 
Oznowiczes did not exhaust their administrative remedies and (3) the Oznowiczes do not have 
standing.  

Proper Defendant 

“There is a ‘general and long-established rule,’ however, ‘that in actions for declaratory 
and injunctive relief challenging the constitutionality of state statutes, state officers with 
statewide administrative functions under the challenged statute are the proper parties 
defendant.’ [Citation.]” (Templo v. State of California (2018) 24 Cal.App.5th 730, 736.) Similarly, 
when seeking declaratory relief based on a particular public entity’s decision, the claim should 
be brought against the public entity making the decision, not the state. (See, e.g. State v. 
Superior Court (1974) 12 Cal.3d 237, 248-252, 255.) 

The declaratory relief claim challenges different aspects of the 1984 tax sale. But what is 
key among the various challenges are alleged problems with the sale, including selling to a 
suspended corporation and not giving notice. The State argues that the County, not the State, is 
responsible for administering tax sales. The County has the power to sell tax defaulted property, 
after approval by the board of supervisors. (Rev. & Tax Code §§ 3691, 3694.) The board of 
supervisors has the power to rescind a property sold through a tax sale. (Rev. & Tax Code § 
3731.) The State argues that the relief related to notice of the tax sale is not something that 
State can provide and therefore, the Oznowiczes cannot seek a declaration against the State on 
this ground.  

In opposition, the Oznowiczes rely on a 2019 version of a County Sales Procedural 
Manual, which does not address whether the State was involved in tax sales 1984. The 
opposition fails to address the various statutes that show that the County, not the State, 
executes tax sales. Thus, the Oznowiczes have not shown that the State is a proper defendant 
for the declaratory relief claim. For this reason alone, the demurrer is sustained. As discussed 
below, there are additional reasons for sustaining the demurrer.  

Exhaustion of Administrative Remedies 

A portion of the declaratory relief claim seeks a declaration that the tax sales are null and 
void. Revenue and Tax code section 3731 states that a proceeding challenging a tax sale 
(under section 3725) may only be commenced “if the person commencing the proceeding first 
petitions the board of supervisors to rescind the sale of a tax deed pursuant to this section.” 
(Rev. & Tax Code § 3731.) The person contesting the sale has one year to file a petition before 
the board of supervisors.  (Rev. & Tax Code §3725.) Here, there is no allegation that the 
Oznowiczes petitioned the board of supervisors. In addition, it does not appear that the 
Oznowiczes can now submit a petition within the one year deadline.  

The Oznowiczes argue that they were not required to exhaust their administrative 
remedies because the Oznowiczes were not given notice of the tax sale. While the Oznowiczes 
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may argue that they were unaware that the property was sold to a suspended corporation until 
late 2019, they do not have standing to challenge the tax sale based on Alma Electric being a 
suspended corporation (see discussion below).  

As to the argument that they were entitled to notice of the 1984 tax sale, the Oznowiczes 
have not alleged that they petitioned the board of supervisors within one year of becoming 
aware of the 1984 tax sale.  The history of this case shows that the Oznowiczes were aware 
that the property was sold in 1984 for over one year. (See, e.g. Second Amended Complaint 
filed October 2018.)  

Standing 

“ ‘ “As a general principle, standing to invoke the judicial process requires an actual 
justiciable controversy as to which the complainant has a real interest in the ultimate 
adjudication because he or she has either suffered or is about to suffer an injury of sufficient 
magnitude reasonably to assure that all of the relevant facts and issues will be adequately 
presented to the adjudicator. [Citations.] To have standing, a party must be beneficially 
interested in the controversy; that is, he or she must have “ ‘some special interest to be served 
or some particular right to be preserved or protected over and above the interest held in 
common with the public at large.’ ” [Citation.]’ [Citation.]” (People ex rel. Becerra v. Superior 
Court (2018) 29 Cal.App.5th 486, 495-496.) “There is no general “public interest” exception to 
the requirement of standing.” (Id. at 497.)  

The State argues that the Oznowiczes do not have standing to claim the tax sale is void 
under Revenue and Tax Code section 23302 and they do not have standing to challenge the 
constitutionality of section 23302.  

As to the first issue, Revenue and Tax Code section 23302(d) prohibits a suspended 
corporation from buying or selling real property. Here, it is alleged (and basically undisputed) 
that Alma Electric purchased the property in 1984 while it was a suspended corporation. Section 
23304.1 makes it clear, however, that only a party to the contract with a suspended corporation 
can seek to void that contract. The Oznowiczes do not allege that they were a party to either of 
real property transfers involving Alma Electric and as such they do not have standing to 
challenge those transfers.  

As to the constitutionality issue, the State argues that the Oznowiczes do not have a 
special interest in Plaintiff’s Property as they were an adjoining property owner and not a party 
to the 1978 or 1984 tax sales. The Oznowiczes explain that they have standing because they 
will be harmed by Plaintiff’s claimed easement over their property. The Court has no doubt that 
the Oznowiczes have an interest in the easement dispute, however, the Oznowiczes have not 
shown that their interest in the present day easement dispute means they had an interest in the 
1978 and/or 1984 tax sales.   

Leave to Amend 

In its ruling giving the Oznowiczes leave to add a claim against the County and the 
State, the Court noted that this case has been pending for some time and the Court did “not 
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anticipate giving further leave to amend absent a good reason.” The Oznowiczes have not 
offered additional facts they can allege that would change the declaratory relief claim. Nor can 
the Court imagine facts that the Oznowiczes could allege to change the outcome here. 
Therefore, leave to amend is denied.  

Judicial Notice 

The Oznowiczes’ request for judicial notice is granted as to exhibits A, B and D. The 
request is denied as to Exhibit C as this email chain is not appropriate for judicial notice. 
However, since attorney Straw, who was included in the email chain, has included a declaration 
addressing exhibit C, the Court considered this exhibit.  

 

  

 3.  TIME:  9:00   CASE#: MSC17-02007 
CASE NAME: SKOUMBAS VS KLAMMCZYNSKA 
HEARING ON DEMURRER TO 1st Amended CROSS COMPLAINT of OZNOWICZ 
FILED BY THE COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 

Cross-Defendant County of Contra Costa’s demurrer to cause of action eight in the First 
Amended Cross-Complaint is sustained without leave to amend.  

The County shall file and serve an answer to cause of action one in the First Amended 
Cross-Complaint by January 13, 2021. Alternatively, the parties may provide a stipulation and 
order to the Court before then that addresses the County’s involvement in this case. (The Court 
understands that the parties have an agreement on the County’s involvement in cause of action 
one, but there is no order addressing this issue.) 

Cross-Complainants the Oznowiczes sued the County for eight causes of action in the 
First Amended Cross-Complaint. Later, the Oznowiczes dismissed the County from causes of 
action two through seven. The County demurred to the First Amended Cross-Complaint without 
specifying a cause of action. It appears that the County’s demurrer is focused on the eighth 
cause of action. It is unclear if the County intended to demurrer to the first cause of action. 
However, it appears that the Oznowiczes promised not to seek relief from the County in cause 
of action one. (See Straw decl. ex. C.) Therefore, the only claim at issue for this demurrer is 
cause of action eight for declaratory relief.   

The Oznowiczes seek a declaration against the State and County on a number of 
issues: (a) that Assessor’s Parcel Number 270-100-021-4 (“Plaintiff’s Property”) was not created 
as a lawful, separate parcel and as a result should have never been assessed or taxed as a 
separate parcel; (b) Ronald Oznowicz was entitled to prior written notice of the proposed tax 
sale of 1979 and the tax sale of 1984; (c) the failure of the State and County to provide written 
notice makes the tax sales null and void; (d) the Oznowiczes can use Revenue and Tax Code 
section 23302(d), dealing with suspended corporations, to dispute and challenge the source of 
Plaintiff’s title to his property; (e) the State and County must void the 1984 tax sale because the 
property was sold to a suspended corporation; (f) the Revenue and Tax Code section allowing 
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only parties to a contract to void a contract with a suspended corporation is unconstitutional; and 
(g) if Alma Electric, Inc. reinstates itself as a corporate entity, the State and County must re-
notice the tax deficiency sale and give notice to the adjoining lot owners. (FACC ¶52.)  These 
issues can be placed into three main categories: (1) a challenge to the taxation of Plaintiff’s 
Property, (2) the failure to give the Oznowiczes written notice of the tax sale in 1984 and (3) 
issues around selling the property to a suspended corporation. As explained below, the 
County’s demurrer to each issue is successful.  

Taxation of Plaintiff’s Property  

The first issues in the declaratory relief claim challenges the assessment and taxation of 
Plaintiff’s Property.  

The County explains that the Oznowiczes cannot challenge the taxation of Plaintiff’s 
Property. The State Constitution prohibits this Court from deciding a case to prevent or enjoin 
collection of any tax. (Cal Const, Art. XIII § 32; see also Chiatello v. City and County of San 
Francisco (2010) 189 Cal.App.4th 472, 492-96.) Challenges to the taxation of property are 
limited and the only remedy is a tax refund. (Rev. and Tax Code §5140; Schoenberg v. County 
of Los Angeles Assessment Appeals Bd. (2009) 179 Cal.App.4th 1347, 1350.) In addition, a 
taxation challenge can only be brought by the person who paid the challenged taxes. (Rev. and 
Tax Code §5140.) Thus, the Oznowiczes cannot challenge the taxation of Plaintiff’s Property. 
The Oznowiczes recognize these limitations, but have not satisfactorily explained what issue - 
other than taxation of Plaintiff’s Property - was raised by subsection (a) of the declaratory relief. 

The Court notes that claims of whether Plaintiff’s Property was a lawfully created parcel 
are not included in this claim for declaratory relief. The request for relief states that “the small 
triangular parcel… was not created as a lawful, separate parcel, and as a result, should never 
have been assessed nor taxed as a separate parcel…” (FACC ¶52(a).) Thus, the claim here is 
limited to the County’s assessment and taxation of the parcel and does not challenge the 
County’s involvement (if any) in the creation of Plaintiff’s parcel.  

Notice of Tax Sale 

Part of the declaratory relief claim seeks a declaration that the Oznowiczes were entitled 
to written notice prior to the 1984 tax sale.  

Challenges to a tax default sale must be brought within one year after the date of 
recording of the deed. (Rev. & Tax Code §177(a).) In addition, before filing suit, a petition to 
invalidate the sale must be filed with the board of supervisors within one year of the sale. (Rev. 
& Tax Code §3725.) There are no allegations that the Oznowiczes filed a petition with the board 
of supervisors.  

The County argues that the time to challenge the sale expired sometime in the 1980s. 
The County also argues that even if delayed discovery applied more than a year has passed 
since the Oznowiczes were aware of the tax sale.  
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The opposition focuses on the Oznowiczes’ entitlement to receive notice of the 1984 
sale and as such the Oznowiczes were “parties of interest”. Prior to the sale in 1984, the County 
was required to give notice of the tax sale to parties of interest. (Rev. & Tax Code §3701.) 
“[P]rior to a 1985 amendment, the statute [section 4675] defined ‘parties of interest’ to include 
‘any person who would be established with title to all or any portion of the property sold by the 
state by redemption of such property immediately prior to the sale by the state.’ (Stats. 1976, ch. 
113, § 6, p. 177.)” (Azadozy v. Nikoghosian (2005) 128 Cal.App.4th 1369, 1374.)  

Revenue and Tax Code section 3692(c) states that “[w]hen parcels that are rendered 
unusable by their size, location, or other conditions are subject to sale for nonpayment of taxes, 
the tax collector may offer the parcel, at a minimum bid, to owners of contiguous parcels or to a 
holder of record of either a predominant easement or a right–of–way easement.” The 
Oznowiczes interpret this section as requiring the tax collector to notify them (as a neighboring 
parcel) of the sale and consequently, making the Oznowiczes parties of interest to the tax sale. 
Section 3692(c) does not include a mandatory duty as the statutory language uses the word 
“may”, not “shall”. Thus, the section does not require the County to give the Oznowiczes notice, 
but gives the County the option of offering to sell the property to the Oznowiczes. This section 
cannot be used to show that the Oznowiczes were parties of interest. The Oznowiczes have not 
alleged other facts showing that they were parties of interest to the 1984 tax sale.  

The Oznowiczes argue that delayed discovery applies here because they did not know 
that Alma Electric was a suspended corporation until December 2019. However, this logic would 
only apply to challenges based on Alma Electric being suspended corporation when it 
purchased the property. On the issue of notice of the tax sale, however, the County has shown 
that the claim is time-barred. The Oznowiczes’ argument that they should have received written 
notice of the tax sale has a different discovery date. The Second Amended Complaint filed in 
October 2018 alleges there was a tax sale in 1984. Thus, by October 2018, the Oznowiczes 
were on notice of 1984 tax sale and yet they did not file this claim (or begin to exhaust 
administrative remedies) by October 2019. Therefore, the challenge based on the lack of notice 
of the 1984 tax sale is time-barred.  

Suspended Corporation  

In reply, the County argues that the Oznowiczes do not have standing to challenge the 
sale of the property to Alma Electric, a suspended corporation. Normally, issues first raised in 
reply would not be considered by the Court. However, this exact same issue was raised in the 
State’s demurrer and the Oznowiczes provided a substantive opposition. Because the issue is 
identical and the Oznowiczes provided a substantive opposition in the companion demurrer, the 
Court will consider this argument as part of the County’s demurrer.  

As explained in the ruling on the State’s demurrer, the Oznowiczes do not have standing 
to void the sale because they were not parties to the contract with the suspended corporation.  

Leave to Amend 

In its ruling giving the Oznowiczes leave to add a claim against the County and the 
State, the Court noted that this case has been pending for some time and the Court did “not 
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anticipate giving further leave to amend absent a good reason.” The Oznowiczes have not 
offered additional facts they can allege that would change the declaratory relief claim. Nor can 
the Court imagine facts that the Oznowiczes could allege to change the outcome here. 
Therefore, leave to amend is denied.  

Judicial Notice 

The County’s request for judicial notice is granted.  

The Oznowiczes’ request for judicial notice is granted as to exhibits A, B and D. The 
request is denied as to Exhibit C as this email chain is not appropriate for judicial notice. 
However, since attorney Straw, who was included in the email chain, has included a declaration 
addressing exhibit C, the Court considered this exhibit.  

 

  

 4.  TIME:  9:00   CASE#: MSC17-02191 
CASE NAME: BERMAN VS KACKLEY 
HEARING ON MOTION TO/FOR LEAVE TO FILE 5TH AMENDED COMPLAINT 
FILED BY ROD DOTSON 
* TENTATIVE RULING: * 
 

Plaintiff’s motion for leave to file a fifth amended complaint is granted. The trial date of 

March 29, 2021 will be converted to a case management conference. The issue conference 

date is vacated.  

There is “a policy of great liberality in permitting amendments to the complaint at any 

stage of the proceedings, up to and including trial [citations]…” (Magpali v. Farmers Group 

(1996) 48 Cal.App.4th 471, 487.) Leave to amend can be denied where there is “ ‘inexcusable 

delay and probable prejudice to the opposing party’… [Citation.]” (Ibid; see also, Kittredge 

Sports Co. v. Superior Court (1989) 213 Cal.App.3d 1045, 1048 (even assuming there is 

unreasonable delay, “it is an abuse of discretion to deny leave to amend where the opposing 

party was not misled or prejudiced by the amendment.”).) 

Here, there is inexcusable delay. Plaintiff discovered the facts for the proposed fifth 

amended complaint during a deposition in December 2019, yet Plaintiff waited nearly one year 

to file this motion. However, there does not appear to be prejudice and therefore the Court will 

give Plaintiff leave to file a fifth amended complaint.  

When granting leave to amend, Code of Civil Procedure section 473 allows the court to 

impose “any terms as may be proper”. The proposed fifth amended complaint will add three new 

causes of action and a new defendant, which makes the March 2021 trial date no longer 

practical. Therefore, as a condition of granting leave to amend, the Court vacates the March 

2021 trial date and vacates the issue conference. The parties may request a new trial date after 

the new defendant has appeared and after any challenges to the pleadings have been decided.   
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 5.  TIME:  9:00   CASE#: MSC18-00831 
CASE NAME: CADLES OF WEST VA VS ROUSSET 
HEARING ON MOTION TO/FOR ATTORNEY FEES & COSTS FILED BY CADLES 
OF WEST VIRGINIA LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for attorney fees and costs is granted in full. The court will sign the 
order provided. 

  

 6.  TIME:  9:00   CASE#: MSC18-01217 
CASE NAME: STEVEN SPENCE VS GREEN PLANET 
HEARING ON MOTION FOR SUMMARY JUDMGNET OR, IN THE ALTERNATIVE 
SUMMARY ADJUDICATI FILED BY GREEN PLANET 21, INC 
* TENTATIVE RULING: * 
 
  The motion for summary judgment, or in the alternative, summary adjudication filed by 

Green Planet 21 on its Cross-Complaint against plaintiff and cross-defendant Steven Spence is 

denied.  GP21 is not entitled to judgment as a matter of law as to the entirety of its Cross-

Complaint.  (See CCP § 437c (c).) Summary adjudication is denied as to the First Cause of 

Action, under Penal Code section 502 (e), because of a disputed factual issue whether Spence 

downloaded and copied emails without permission and because of GP21’s failure to meet its 

initial burden to prove its damages were reasonably incurred.  (Disputed Material Fact (“DMF”) 

Nos. 9, 16; Sutta Decl., ¶ 14-20; Pen. C § 502 (e)(1).)  Summary adjudication is denied as to the 

Second Cause of Action, for misappropriation of trade secrets, because GP21 has not 

established as a matter of law that either element of the definition of a “trade secret” has been 

met.  (DMF Nos. 3, 5, 7, 25; Spence Add’l Fact Nos. 1, 2, 3.) 

 
 Background 
 

GP 21 is a recycling company.  Spence was an employee of GP21 and believed he had 
been made a shareholder and/or part owner.  He resigned as an employee in August 2014, but 
continued to provide certain uncompensated services, and to be listed on GP21’s website as 
“head of consulting,” through most of 2017.  (Spence Decl., ¶ 1-4.; Cross-Complaint, ¶ 11)  

 
In mid-2015, Spence began working for Federal International in St. Louis. Federal 

International is primarily a foam manufacturer, but it has some recycling operations as well.  
Federal International generally operates in different geographic areas than GP21, but the two 
companies do both operate in Dallas, Texas.  (Id., ¶ 5.) 

 
While he worked for GP21, Spence had a company-provided cell phone, company email 

addresses, and access to GP21’s computer systems through a personal password.  Spence 
signed no documents when he resigned or previously acknowledging that he would have no 
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right to access GP21’s computer system after his employment ended, he was never informed of 
that verbally at the time, and GP21 has produced no written policies or procedures to that effect 
either, whether acknowledged in writing by Spence or not.  After Spence resigned, the password 
he had chosen still worked, and he accessed its computer systems to assist GP21 employees 
regarding various issues between the date of his retirement, in August 2014, and September 
2017.  (Spence Decl., ¶ 4, 6, 9; Def’s Ex. 25; UMF 8.)   

 
In June 2017, GP21 shut off Spence’s company-provided cell phone and email without 

notice.  (Def’s Ex. 25 (attached as an exhibit to the Spence Depo., GP21’s Ex. C.))   
 
In July 2017, Spence had a meeting with GP21’s in-house attorney David Williams at 

which Williams, without advance notice, raised the subject of the company’s buying out 
Spence’s ownership interest at a price that Spence felt was inadequate.  (Ibid.)   

 
On February 2, 2018, Spence wrote to Williams asking him to restart negotiations and 

make an increased offer for the ownership interest.  In this email, Spence acknowledged that 
the company-provided cell phone and email had been shut off in June 2017.  (Ibid.)   
 

By June 2018, Spence had hired an attorney and was apparently contemplating filing 
suit against GP21 to obtain his ownership interest or its value.  (See Spence Depo. at 29:24-
30:16.) 
 

On June 26, 2018, using his still-active personal password, Spence accessed GP21’s 
computer system to preserve certain emails and other documents he was concerned might be 
lost and that he wanted for the litigation he planned to initiate against GP21 to prove his 
ownership interest.  (UMF 23, Spence Decl., ¶ 8, 9; Spence Depo. at 30:3-10.)  Some emails 
had documents attached to them.  Spence cannot recall why he copied some of the emails or 
that he had any reason to want some of the attachments.  He downloaded the documents only 
to help with the litigation he planned to initiate against GP21.  (Spence Depo. at 31:4-7; 33:11-
20; 34:2-10; 35:2-5; 35:9-36:3.) 

 
As email attachments or otherwise, the non-email documents Spence copied included a 

list of GP21 customers and payment terms marked “Confidential,” a settlement agreement 
marked “Confidential,” and corporate tax returns, business plans, and accounts receivable lists 
with payment terms.  (UMF Nos. 14, 14, 15.)  Spence did not use any of the information he 
accessed or copied to assist Federal International or compete with GP21.  (Id., ¶ 12.)   

 
On July 3, 2018, Spence filed this action against GP21 to enforce the rights he thought 

he had as an owner and/or shareholder. 
 
On October 10, 2018, GP21 sent Spence a cease and desist letter, demanding that he 

stop accessing its computer systems and return the copied information.  (UMF 17.) 
 
On March 25, 2019, GP21 filed a cross-complaint against Spence asserting causes of 

action under Penal Code section 502 (e) and for misappropriation of trade secrets.  GP21 now 
moves for summary judgment, or, in the alternative, summary adjudication, as to its Cross-
Complaint.   
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 Discussion 
 

1. Penal Code section 502. 
 
 In pertinent part, Penal Code section 502 makes it a crime to “knowingly access and 
without permission” (1) use data or a computer system to “defraud . . . or [to] wrongfully control 
or obtain money, property, or data;” (2) take, copy, or use data from a computer system; or (3) 
use computer services.  (Pen. C. § 502 (c)(1), (2), (3).)  “Computer services” includes “computer 
time, data processing, or storage functions . . . electronic mail services . . . or other uses of a 
computer, computer system, or computer network.”  (Pen. C, § 502 (b)(4).) 
 
 In addition to its provisions making such use a crime, Penal Code section 502 contains a 
subdivision (e), which  explicitly permits an owner of a computer, computer system, or data  
“who suffers damage or loss by reason of” such a violation to bring a “civil action against the 
violator for compensatory damages . . .”  (Pen. C. § 502 (e).) 
 
 Spence argues that a factual issue exists whether he accessed GP21’s computer 
system on June 26, 2018 “without permission” within the meaning of Penal Code section 502 
(c).  (See Disputed Material Fact Nos. 9 and 16.)  Essentially, he argues he was never informed 
until GP21’s October 2018 cease and desist letter that the permission he had been granted 
while he worked there was revoked.  In reality, under the statute, the access only has to be 
“knowing;” it is the use or copying of data that must be “without permission.”  Regardless, and 
while the issue is close, the court ultimately agrees a factual issue exists whether Spence 
copied emails and attachments “without permission.”  (Pen. C. § 502 (e) (1) – (3).) 
 
 The problem with GP21’s evidentiary presentation is that while it speaks in generalities 
about the company’s confidentiality and use policies, it never explores Spence’s precise role in 
the company, GP21’s specific confidentiality rules, and how those rules applied to Spence.  
(See Sutta Decl., ¶ 3 (states only that certain information is confidential and a trade secret), 6 
(states that there are policies, but not what they are), 8 (states that access to “Business Data” is 
limited to only a select group of people, but does not state whether that group included Spence), 
9 (states that GP21 enforces policies but not what those policies are or how they are enforced), 
11 (admits that Spence had access to certain documents while he was an employee, but not 
whether those documents included the information that GP21 claims was confidential or 
constituted a trade secret). 
 

For instance, as head of the company, Mr. Sutta impliedly had permission to view and 
use every document in its computer system.  Quite possibly he was not the only one.  How far 
such implied permission extended down the company from Chief Executive Officer, to Chief 
Operating Officer, to Chief Financial Officer, to Vice Presidents, to Branch Managers or others 
has not been explained. 
 
 In its evidentiary presentation, GP21 never even states what Spence’s role at the 
company was.  (See UMF No. 1; Sutta Decl., ¶ 10, 11.)  That information comes from the 
Opposition.  Spence states that he had no formal title, but was at times referred to as the Chief 
Operating Officer by GP21 employees, was frequently introduced by Stephen Sutta at business 
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meetings as his partner, and was a member of the GP21 Board of Directors.  (Spence Decl., ¶ 
3.)   
 
 Based on that evidence, a reasonable trier of fact could conclude that Spence was 
entitled to view and use as much or nearly as much information on the computer system as 
Sutta himself.  Sutta vaguely states that Spence had access to “certain documents . . . to the 
extent required for carrying out his duties,” without stating what either those documents or 
Spence’s duties were.  (Sutta Decl., ¶ 11.)  In its Reply Brief, GP21 admits that Spence was one 
of the select group that had access to the confidential information when he was employed there.  
GP21 just denies he was permitted such access four years later.  (Reply Brief at 7:2-20-22.)   
 
 The trier of fact could also conclude or infer that while Spence worked at GP21 he had 
express or implied permission to view and copy emails between himself and other company 
officials for various purposes.  He might decide to do work for the company after hours at home 
one evening, to forward an email to himself so he could use it to prepare for a company meeting 
the next day, to print and study it, or to keep a parallel file for backup and ease of access.  
 
 Such permission did not end when Spence’s employment did.  This case does not 
present the typical clean break between an employer and an employee.  Spence allegedly 
continued to be part owner of the company even after his employment ended.  He remained 
initially on its board of directors.  (Spence Decl., ¶ 4.)  He even continued to do some work for 
GP21.  (Cross-Complaint, ¶ 11; Spence Decl., ¶ 4.)  It is undisputed that he had authorized 
access to GP21’s email and computer systems for nearly three years after he stopped being an 
employee, from August 2014 through June 2017.  Nothing in the Sutta Declaration says that if 
Sutta had sent an email to Spence stating that Spence was now an owner or part owner of the 
company that Spence would have lacked permission while he worked there to make a copy of 
that email for his personal file or to keep a copy of that email outside the company’s computer 
system in case the company ever went back on its word.  Sutta does not define such an email 
as confidential “Business Data.”  (See Sutta Decl., ¶ 3, 5, 8.) 
 

All that definitely occurred when Spence’s email was “shut off” in 2017 was that he could 
no longer write new emails through the company’s email system.  But obviously, because he 
used the password he had been allowed to set up previously to access them, he was still able to 
view previous ones.  It is for the trier of fact to decide the significance of the company’s decision 
to “shut off” the email in early 2017, but still allow Spence access to the computer system. 

 
While Sutta states that GP21 has policies concerning confidentiality, GP21 has provided 

no written policies on that subject or concerning the use or return of company property upon 
termination of employment.  (See Sutta Decl., ¶ 9.)  Nor has GP21 provided evidence of any 
notice it sent to Spence that it was withdrawing his right to access GP21’s computer systems 
until it sent its cease and desist letter on October 10, 2018.  A reasonable trier of fact could 
conclude that in the absence of a signed acknowledgment that he should no longer access 
GP21’s computer system, a notice that he was not permitted to do so, or the elimination of his 
password access, Spence still had permission to access the system on June 26, 2018 and to 
copy at least some documents.   

 
Spence did concede at his deposition that he copied documents from GP21’s computer 
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at a time when he was not “authorized to access” the computer.  (Ex. C, attached to Lee Decl., 
Spence Depo. at 36:4-10.)  He now claims he was thinking about what he knew concerning 
authorization at the time of his deposition in 2019 rather than when he copied the information in 
June 2018.  (See Spence Decl., ¶ 11.)  It is a close question whether the question and answer 
at the deposition are sufficient to prevent him from making this claim.  After reflecting on the 
matter, the court concludes it is for the trier of fact to judge Spence’s credibility on this point.  
The deposition question was not phrased in the exact terminology of the statute (using the word 
“authorized” rather than “permission”).  A reasonable trier of fact could choose to accept 
Spence’s explanation about his deposition testimony.  (See Scalf v. D.B. Log Homes, Inc. 
(2005) 128 Cal.App.4th 1510, 1522-1523.) 
 

Possibly, on June 26, 2018, Spence viewed and copied some emails or attachments he 
would not have been permitted to see either when he was employed at the company or 
afterwards, but which ones?  They have not been individually identified.  So a factual issue 
remains concerning Spence’s permission to download and copy the emails and attachments he 
did. 

 
In its Reply Brief, GP21 argues the claimed issue regarding permission cannot exist 

because Spence accessed the computer system in June 2018 using the same email account he 
knew had been shut off in June 2017.  If that is true, the evidence GP21 has submitted does not 
establish it.  Spence did not say in his deposition that he accessed GP21’s computer system 
through his email account, and GP21 does not explain how he could have done so if his email 
had been “shut off” a year earlier.  (See Spence Depo. at 26:22-24 (obtained documents from 
the GP21 computer); 29:25-30:1 (downloaded from the computer); 31:3-5 (same); 36:4-10 
(same).)  It is also a stretch to argue that Spence sent his February 2018 email to complain 
about his company email being cut off.  The obvious purpose of that email was to seek a better 
offer for his ownership interest. 

 
GP21 also argues in its Reply Brief and Opening Brief that for there to be civil liability 

under section 502 (e), GP21 need not even prove that Spence accessed the GP21 computer 
“without permission,” only that he accessed it knowingly.  The court has already noted that 
Spence is wrong to that extent and has mis-stated the issue.  The question is whether, having 
knowingly accessed the computer, he copied all the documents without permission; and if he did 
not, what damages are attributable to those he did. 

 
This leads to the second remaining legal issue:  the reasonableness of the damages. 

Section 502 (e) permits a private right of action for “compensatory damages” if the owner of the 
computer system suffers “damage or loss” by reason of a violation of any of the provisions of 
subdivision (c).  It goes on to state, “Compensatory damages shall include any expenditure 
reasonably and necessarily incurred by the owner or lessee to verify that a computer system . . .  
was or was not altered, damaged, or deleted by the access.”  (Pen. C. § 502 (e)(1) (emphasis 
added).)  Thus, the court concludes the “damage or loss” required to maintain the action may 
include the cost of determining whether any data was, in fact, altered, damaged, or deleted.  
That does not however, give the victim of a computer crime the license to spend whatever he 
wants in investigating what occurred.  Such expenditures must be reasonable. 
 

  So how much investigation and remediation was reasonable even if Spence did copy 
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some, or even all, the documents he did without permission?   On this issue, GP21 has failed to 
meet its initial burden.  Its evidentiary presentation says nothing about the reasonableness of 
the expenditures.   
 
 To meet its initial burden on the section 502 (e) claim, GP21 submits the declaration of 
its Chief Executive Officer, Stephen Sutta.  Mr. Sutta states,  
 

After GP21 initiated the legal action against Spence in July 2018 
[sic – it was Spence, not GP21, that initiated legal action in July 
2018], GP21’s IT service provider, Clare Computer Solutions, 
advised the company that there was a possible unauthorized 
invasion into the GP21 computer system.  In September 2018 
GP21 asked Clare Computer to investigate.  In October 2018 
Clare Computer confirmed that Spence had accessed the GP21 
computer system on June 26, 2018 and copied and attempted to 
delete emails and documents stored on the computer system. 
 
GP21 then conducted a further investigation to assess the nature 
and extent of Spence’s theft of GP21 documents.  It engaged 
specialists at Ray Morgan Company for this purpose and to 
assisted [sic] GP21 in the remediation efforts. 
 
GP21’s in-house attorney at the time, Austin Sutta, supervised and 
participated in the forensic and remediation work conducted by 
Clare . . . and Ray Morgan . . . Mr. Sutta spent 31.5 hours at an 
hourly rate of $225.00 on these efforts . . . .  (Sutta Decl., ¶ 14, 15, 
16.) 

 
 GP21 seeks to recover the charges billed by Clare and Ray Morgan ($5,025.00 and 
$4,085, respectively) plus the costs of its in-house attorney’s time, $7,087.50, for a total of 
$16,197.50 “for the forensic investigation and remediation necessitated by Spence’s 
unauthorized access to and copying of documents stored on the GP21 computer system.”  
GP21 repeated these facts in its Separate Statement, and Spence did not dispute them.  (See 
UMF Nos. 17-24.) 
 
 However, the Sutta declaration fails to present any evidence that all these charges were 
reasonably incurred.  Rather it raises an issue on this point because it speaks of both an initial 
and a further investigation without explaining why both were reasonable.  It also mentions 
remediation, without explaining what remediation was reasonably required.  It says what the two 
computer companies charged, and attaches their invoices, but does not state that the invoices 
have been paid.  (See Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 
33, 42 (“Since invoices, bills, and receipts for repairs are hearsay, they are inadmissible 
independently to prove that liability for the repairs was incurred, that payment was made, or that 
the charges were reasonable. . . . If, however, a party testifies that he incurred or discharged a 
liability for repairs, any of these documents may be admitted for the limited purpose of 
corroborating his testimony. . . and if the charges were paid, the testimony and documents are 
evidence that the charges were reasonable”); see also Bermudez v. Ciolek (2015) 237 
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Cal.App.4th 1311, 1340 (“Nor is this a case in which Bermudez simply declared that the incurred 
amount was reasonable. Bermudez called two medical doctors to testify about the reasonable 
costs of procedures . . .”)  And GP21 seeks compensation for the services of its in-house 
attorney without explaining whether he provided legal or some other type of services and 
whether $225/hour reflects his salary or the fee of an outside attorney performing legal work. 
 
 Thus, even if GP21 has shown Spence is liable for a breach of section 502 as a matter 
of law, it has failed to meet its initial burden to show that the costs it claims are reasonable. 
 

2.  Trade secrets. 
 

GP21 alleges that when he copied emails and attached documents, Spence 
misappropriated trade secrets. 

 
A trade secret is  
 

information, including a formula, pattern, compilation, program, 
device, method, technique, or process, that: 
 
(1) Derives independent economic value, actual or potential, from 
not being generally known to the public or to other persons who 
can obtain economic value from its disclosure or use; and 
 
(2) Is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.  (CC § 3426.1.) 
 

It is questionable whether any of the materials Spence copied constitutes a trade secret.  
Normally emails would not be a trade secret.  A settlement agreement with a third party would 
not normally constitute a trade secret either, regardless of whether one of the parties offering it 
demanded that its terms be kept confidential.  (See UMF 14.)  Tax returns and accounts 
receivable lists do not constitute trade secrets.  (See UMF 15.)  Customer lists may or may not 
constitute trade secrets depending on the information in them and the time and effort spent in 
acquiring the customers and knowledge of their particular needs.  (See Morlife, Inc. v. Perry 
(1997) 56 Cal.App.4th 1514, 1521-1522.) 

 
Either the facts on the first element – derives independent economic value from not 

being generally known – are still disputed or GP21 simply has not persuaded the court it has 
established that element as a matter of law.  (See DMF Nos.  3, 5, 7, 25.)  Whether particular 
information constitutes a trade secret is ordinarily a question of fact.  (San Jose Construction, 
Inc. v. S.B.C.C., Inc. (2007) 155 Cal.App.4th 1528, 1538.) 

 
Further, to the extent there is a factual issue whether Spence had permission to access 

the computer system on June 26, 2018, there is also a factual issue whether he used “improper 
means,” which is a required element of misappropriation under the Uniform Trade Secrets Act.  
(See CC § 3426.1 (a), (b); 3426.2, 3426.3.) 
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 Even more clearly, factual issues remain whether any trade secrets were “the subject of 
efforts . . . reasonable under the circumstances to maintain [their] secrecy.”  The Sutta 
Declaration states that such efforts were made.  (Sutta Decl., ¶ 4 (the customer lists were 
“closely held”), 8 (GP21 “limits access to [its] Business Data), 9 (“GP21 maintains and enforces . 
. . policies requiring employees to maintain the confidentiality of GP21 Business Data [and] 
trade secrets”).  But all of these statements are conclusory.  No details concerning the efforts, 
and no written policies or procedures about maintaining secrecy have been provided.  Further, 
no explanation has been given why Spence was so easily able to access the information even 
after he left his employment if it was so closely guarded.  (Cf. Morlife, supra, where Morlife 
advised its employees “through an employment agreement and an employee handbook, that 
Morlife considered the information valuable and confidential.”  (Morlife, supra, 56 Cal.App.4th at 
1521.”)  Whether reasonable efforts were taken is also ordinarily a question of fact.  (See San 
Jose Construction, Inc. v. S.B.C.C., Inc., supra, at 1538, 1543; see CACI 4404.)   
 

  

 7.  TIME:  9:00   CASE#: MSC19-00545 
CASE NAME: BAYWOODS HOMEOWNERS ASSOC VS THOMAS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, 
SUMMARY ADJUD FILED BY BAYWOODS HOMEOWNERS ASSOCIATION 
* TENTATIVE RULING: * 
 
Before the Court is a motion for summary judgment, or alternatively, a motion for summary 
adjudication of the first, second, and third causes of action of the Complaint by plaintiff Baywood 
Homeowners Association ("Association") against defendant Adrienne Thomas. For the reasons 
set forth, the motion for summary judgment is denied, and the motion for summary adjudication 
of the first, second and third causes of action is also denied. 

Legal Standards for Granting Summary Judgment and Summary Adjudication 

A plaintiff may move for summary judgment if plaintiff contends there is "no defense to the 
action," that the papers show "there is no triable issue of material fact and that the moving party 
is entitled to judgment as a matter of law." (CCP §§ 437c(a)(1) and (c).) Where the Plaintiff 
would bear the burden of proof at trial and the Plaintiff moves for summary judgment, the 
Plaintiff "must present evidence that would require a reasonable trier of fact to find any 
underlying material fact more likely than not – otherwise, he would not be entitled to judgment 
as a matter of law, but would have to present his evidence to a trier of fact." (Aguilar v. Atlantic 
Richfield Co. (2001) 25 Cal.4th 826, 851.) 

A plaintiff moving for summary judgment is not required to disprove any defenses asserted by 
the defendant, but the plaintiff must persuade the Court there is no triable issue of material fact 
as to each element of each cause of action. (Id. at 850, 853; CCP § 437c(p)(1).) If the plaintiff 
meets this burden, then the burden shifts to the defendant opposing the motion to show one or 
more triable issues of material fact exist as to each cause of action or defense. (Id. at 849; CCP 
§ 437c(p)(1).) 

Declarations and other evidence offered in support of a motion for summary judgment are 
strictly construed, while declarations and evidence offered in opposition to the motion are 
liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 
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American Standard (2008) 43 Cal.4th 56, 64.) "All doubts as to the propriety of granting the 
motion—i.e., whether there is any triable issue of material fact—are to be resolved in favor of 
the party opposing the motion." (Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 
1483.) 

A motion for summary adjudication under Code of Civil Procedure § 437c(f)(1) can be granted "if 
it completely disposes of a cause of action, an affirmative defense, a claim for damages, or an 
issue of duty." (CCP § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 178 
Cal.App.4th 243, 251.)  

Even if a motion for summary judgment or for summary adjudication is unopposed, the Court 
must independently evaluate the motion and supporting evidence and determine whether the 
moving party has demonstrated that it is entitled to summary judgment or summary adjudication 
of each cause of action as a matter of law. (CCP § 437c(c); Duffey v. Tender Heart Home Care 
Agency, LLC (2019) 31 Cal.App.5th 232, 241.)  

Separate Statement and Response Requirements 

Rule 3.1350(h) of the California Rules of Court sets forth the required form of the Separate 
Statement of Undisputed Material Facts ("Separate Statement") filed by the moving party in 
support of a motion for summary judgment. Rule 3.1350(f) details the required content of the 
response to the Separate Statement to be filed by the party opposing the motion, including that 
the opposing party state "the nature of the dispute and describe the evidence that supports the 
position that the fact is controverted. Citation to the evidence in support of the position that a 
fact is controverted must include reference to the exhibit, title, page, and line numbers." (Cal. R. 
Ct. 3.1350(f)(2).) Additional facts the opposing party contends create a material dispute of fact 
must be set forth as additional material facts in dispute in the response to the Separate 
Statement "followed by the evidence that establishes the fact. Citation to the evidence in support 
of each material fact must include reference to the exhibit, title, page, and line numbers." (Cal. 
R. Ct. 3.1350(f)(3).)  

The form and content of the Response filed by Ms. Thomas to the Association's Separate 
Statement do not comply with these rules. Ms. Thomas has merely indicated each of the 
material facts listed in the Association's Separate Statement is "disputed." In some instances, 
she states "disputed per exhibits" or "disputed see exhibits," and in response to Fact Nos. 1-3 
she adds a reference to Civil Code § 337(2).  

Some courts cite the "Golden Rule" of summary judgments and summary adjudication that any 
facts and evidence opposing such a motion must be set forth in the Separate Statement and 
response to the separate statement or they will not be considered by the Court. (See North 
Coast Business Park v. Nielsen Construction Co. (1993) 17 Cal.App.4th 22, 30; United Church 
v. Garcin (1991) 231 Cal.App.3d 327, 335.) Courts recognize, however, that the Court has 
discretion whether to consider evidence that is in the record in the moving or opposing papers 
but not cited in the Separate Statement or response. (King v. United Parcel Service, Inc. (2007) 
152 Cal.App.4th 426, 437-438; Fenn v. Sherriff (2003) 109 Cal.App.4th 1466, 1480–1481.) 
Further, even if the Court were to disregard the evidence presented in opposition to the motion 
because of non-compliance with Rule 3.1350, the Court would still be required to independently 
determine if the Association's motion and supporting evidence demonstrate that the Association 
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is entitled to judgment on each of its causes of action as a matter of law. (CCP § 437c(c); Duffey 
v. Tender Heart Home Care Agency, LLC, supra, 31 Cal.App.5th at 241.)  

Analysis 

The Association asserts three causes of action against Ms. Thomas for failure to pay dues and 
assessments to the Association totaling over $65,000, including late charges and interest, 
based on assessments levied since 2008, roughly 11 years prior to the commencement of this 
action. The Association asserts claims for breach of her duty to pay the dues and assessments 
as a member of the Association (first cause of action) and common counts for account stated 
and an open book account (second and third causes of action). Plaintiff's motion is supported by 
the declarations of David Eckert, the elected Treasurer of the Association; Ed Szaky, a 
representative of Matrix Association Management ("Management Company"), the professional 
management company engaged by the Association to manage the condominium complex; and 
Sara Rushkin, a representative of Allied Trustee Services ("Collection Company"), the collection 
agent engaged by the Association to enforce collection of the delinquent Association dues and 
assessments and other amounts due from its members, including Ms. Thomas. (Eckert Decl. ¶¶ 
1, 5-7; Szaky Decl. ¶¶ 1, 4, 7; Rushkin Decl. ¶¶ 1, 3, 5.) 

A. Undisputed Material Facts Presented by the Association 
 

Pursuant to a recorded Declaration of Covenants, Conditions & Restrictions ("CC&Rs"), the 
Association was formed to manage and maintain a common interest development known as 
Baywood. (UMF No. 1.) Since at least March 1, 2008 through March 8, 2019, Ms. Thomas has 
owned the condominium unit located at 2005 San Jose Drive, #235, Antioch, California (the 
"Property") in the Baywood condominium community which she purchased subject to the terms 
and provisions of the CC&Rs. (UMF Nos. 1, 2, 3.)  

The Association has levied monthly assessments to fund its obligations pursuant to the CCRs 
from March 1, 2008 through March 8, 2019, and Ms. Thomas has not paid some or all of the 
assessments levied during that time period. (UMF Nos. 4, 5, 6, 8.) The ledger from the 
Management Company's records attached as Exhibit A to the Szaky Declaration shows the last 
payment the Association received from Ms. Thomas in payment of the Association dues and 
assessments was made in April 2008, more than 12 years ago. (Szaky Exh. A.) In connection 
with the recovery of the delinquent assessments from Ms. Thomas, the Association seeks 
interest on the delinquent payments at an annual percentage rate of 10%, late charges of 10% 
of each delinquent assessment, fees and costs of collection, and reasonable attorneys' fees as 
provided in the CCRs. (UMF Nos. 6, 9; Eckert Exh. A [CC&Rs Section 4.10(b)].)  

Since March 8, 2019, shortly before the lawsuit was filed, Ms. Thomas has not made any 
payments on the delinquent assessments and has not paid any assessments that have come 
due after March 8, 2019, and additional assessments, interest and late charges are due from 
Ms. Thomas which the Association's Collection Company calculates total $7,380. (UMF Nos. 5, 
6, 7, 8.) The total amount the Association contends Ms. Thomas owes is $73,819.67 as of 
September 28, 2020, including $738 in "fines." (UMF No. 7.) The Association contends Ms. 
Thomas also owes interest at 10% per annum on the $65,701.67 that she owed the Association 
as of March 8, 2019, in the amount of $10,242.00 as of September 28, 2020, and that interest 
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continues to accrue on the $65,701.67 that was delinquent near the time the Complaint was 
filed at $18.00 per day. (UMF Nos. 7, 10.) 

B. Grounds for Opposition Raised by Defendant 
 

Ms. Thomas's Opposition identifies a number of grounds which she contends precludes 
summary judgment or summary adjudication for the Association. None of her evidence, 
including her own declaration, raises a dispute regarding the essential material fact that she has 
not paid any assessments or dues to the Association for over 12 years since March or April 
2008.  

However, among other grounds for opposing the motion, she asserts that she never received 
notices from the Association regarding "monthly dues or assessments in ten plus years." 
(Thomas Decl. ¶ 2.) She also denies receiving any "collection notices or invoices advising of any 
delinquent HOA fees or association dues." (Thomas Decl. ¶ 5.) Ms. Thomas also raises the 
statute of limitations as a defense to the Association's claims and cites Code of Civil Procedure 
§ "337(2)."  

C. Sufficiency of Plaintiff's Moving Papers to Demonstrate Its Right to Summary 
Judgment or Summary Adjudication As A Matter of La 
 

As an owner of one of the condominiums at Baywood, Ms. Thomas has agreed to pay the 
Association the regular and special assessments established and levied by the Association. 
(Eckert Exh. A [CC&Rs Section 4.1].) The Association has a statutory duty to impose 
assessments to fund the obligations and functions of the Association for the benefit of the 
community. (Civ. Code § 5600(a) ["the association shall levy regular and special assessments 
sufficient to perform its obligations under the governing documents" and the statutes governing 
common interest developments].)  

The Association has also been granted the power and authority to fix, levy and enforce the 
assessments under the CC&Rs. (Eckert Exh. A [CC&Rs Section 5.2(d).) When assessments 
are levied by the Association, the assessment "shall be a debt of the owner of the separate 
interest at the time of the assessment or such other sums are levied." (Civ. Code § 5650(a); 
Eckert Exh. A [CC&Rs Section 4.1, which provides "Each Assessment, or installment thereof, 
together with any late charge, interest, collection costs and reasonable attorneys' fees shall be 
the personal obligation of the Owner at the time of such Assessment, or installment, became 
due and payable."].)  

1. First Cause of Action for Breach of Duty to Pay Assessments 
 

The CC&Rs of a common interest development are interpreted according to ordinary contract 
principles. (Harvey v. The Landing Homeowners Assn. (2008) 162 Cal.App.4th 809, 817 
["CC&R's are interpreted according to the usual rules for the interpretation of contracts 
generally, with a view toward enforcing the reasonable intent of the parties. [Citations omitted.] . 
. . . The language of the CC&R's governs if it is clear and explicit, and we interpret the words in 
their ordinary and popular sense unless a contrary intent is shown. [Citations omitted.]"].) The 
Association's memorandum lists the elements of the first cause of action for breach of duty to 
pay homeowners association assessments: "1) the defendant is subject to rights and obligations 
of the CC&R's of the Association as set forth in the Declaration, 2) the Association levied 
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assessments pursuant to its covenants, conditions, and restrictions and according to 
law, 3) the defendant did not pay assessments levied, and 4) the amount of unpaid 
assessments, late charges[,] costs of collection and interest." (Memo ISO Mot. p. 4, ll. 22026 
[emphasis added].)  

The excerpts of the CC&Rs attached as Exhibit A to Eckert Declaration along with Civil Code § 
5615, and the predecessor statute, Civil Code § 1366(d), require an annual notice to the owners 
of condominium units in the community when their assessments are increased. (Eckert Exh. A 
[CC&Rs Section 4.10(a) [requiring a single 10-day written notice of each annual regular and 
special assessment with the due dates "shall be given to each Owner of every Condominium 
subject to Assessment" and for any increased assessment, requiring a notice to the owners at 
least 30 days and not more than 60 days prior to the increased assessment becoming due].) 
Civil Code § 5615 similarly provides that "The association shall provide individual notice 
pursuant to Section 4040 to the members of any increase in the regular or special assessments 
of the association, not less than 30 nor more than 60 days prior to the increased assessment 
becoming due."  

The Association is also required to distribute to each member "the written Notice of 
Assessments and Foreclosure required by California Civil Code § 1365.1, during the sixty (60) 
day period preceding the Association's fiscal year." (Eckert Exh. A [CC&Rs Section 5.1(j).) The 
requirement is continued in the current version of the statute, Civil Code § 5730. Civil Code § 
5300 also requires the Association to distribute annually a detailed financial report and budget 
report, or at least a summary of the report, to each member of the Association on an annual 
basis. (Civ. Code §§ 5300, 5320, and predecessor statutes Civil Code § 1365(a) and (d).) The 
documents would provide an owner additional notice of the amount of the regular or any 
increased regular and special assessments. 

Plaintiff Association has established the amount of the assessments it contends were levied and 
that Ms. Thomas did not pay those assessments. Both the ledger attached as Exhibit A to the 
Szaky Declaration and the summary of the unpaid assessments on page 1 of Exhibit A attached 
to the Rushkin Declaration show that over the 12-year period in which Ms. Thomas has not paid 
assessments, the amount of the assessments have increased from time to time in several of the 
years.  

The Association has not established by any evidence before the Court that the assessments 
were levied in accordance with the CC&Rs and Civil Code §§ 5600, 5605, and 5615, and their 
predecessor provisions, Civil Code § 1366(a)-(d). It has not submitted any evidence that annual 
notices of the assessments and in particular the increases in assessments were sent to Ms. 
Thomas as required by the CC&Rs and Civil Code §§ 5300(e), 5570, and 5615, and the 
predecessor statutes. Though Ms. Rushkin attests to the general process it follows to verify the 
amounts owed by the homeowner and that it sends a "pre-lien notice and FDCPA/Rosenthal Act 
disclosures" to the homeowner and a notice of delinquent assessment recorded with the County 
recorder (Rushkin Decl. ¶ 5), the Association has not presented any evidence that any of those 
notices were sent to Ms. Thomas.  

The Association's Reply asserts the burden is on Ms. Thomas to show she submitted a written 
notice to the Association of the address that should be used for notices, citing Civil Code § 
4041(a). Otherwise, the Association is entitled to send notices to "the last address provided in 
writing by the owner to the association or the subject address" of the unit. (Reply p. 4, ll. 15-17.) 
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The Association argues that individual notices "shall be addressed to the recipient at the 
address last shown on the books of the association." (Reply, p. 4, ll. 17-19 [citing Civil Code § 
4040(a)(1)].) However, the Association has submitted no evidence of what the Association's 
records show is the last known address of Ms. Thomas and a declaration or other evidence that 
it mailed notices of the annual budgets, the assessments and the increases in the assessments 
to Ms. Thomas at that address. 

Ms. Thomas denies she received of monthly dues or assessments statements and notices of 
any past due Association fees or assessments. (Thomas Decl. ¶¶ 2, 5; Opp. p. 3, l. 27 – p. 4, l. 
13.) Construing her opposing declaration liberally, as the Court must in ruling on a motion for 
summary judgment or summary adjudication, the opposition raises a question of fact as to 
whether the Association complied with its obligations under the CC&Rs and applicable statutes 
regarding providing notice to Ms. Thomas of the annual assessments and increases in the 
assessments which are part of the process by which the Association creates and levies 
assessments for Baywood.  

Whether compliance with these statutes and sending the notices required prior to increases in 
regular and special assessments are considered a necessary element of the first cause of 
action, as the Association's own summary of the elements of the claim would indicate, or failure 
to comply with the CC&R and statutory requirements for creation and levy of assessments and 
increased assessments is considered a defense to the claim, the Association's motion does not 
make a factual showing on this issue. Ms. Thomas's declaration and opposition raise a triable, 
disputed issue of material fact regarding the Association's compliance with the CC&Rs and Civil 
Code notice and assessment requirements. The issue precludes the Court granting summary 
judgment or summary adjudication of this cause of action in the Association's favor. 

To the extent the Association relies on Park Place Estates Homeowners Assn. v. Naber (1994) 
29 Cal.App.4th 427, the decision addresses an alleged breach by the Association of a covenant 
unrelated to the process of creating, levying and collecting assessments. That case holds as a 
matter of policy as a general proposition that a homeowner cannot offset or deduct a claim 
against an association for breach of the CC&Rs against a claim by the association for recovery 
of assessments. That decision involved a cross-claim by the homeowner for negligent repairs 
made in his unit, and the Court refused to permit the homeowner to offset that claim under Code 
of Civil Procedure § 431.70 against the Association's claim for recovery of the assessments due.  

In Foothills Townhome Assn. v. Christiansen (1998) 65 Cal.App.4th 688, a homeowner 
attempted to defend an action for collection of an assessment made to replenish the reserve 
fund on the ground it was excessive, and the fund could have been replenished over time. The 
Court found based on the evidence that the assessment amount was within the amount 
necessary to defray the costs for which it was levied, that levying assessments to replenish the 
fund immediately rather than over time did not violate the Davis-Stirling Act, and the association 
therefore "established without controversion the assessment was passed by an overwhelming 
percentage of the homeowners for the purpose of replenishing its reserve fund. That evidence 
showed sufficient compliance with Civil Code section 1366.1 to entitle it to summary judgment in 
the absence of rebuttal evidence from" the homeowner." (Id. at 693-694.) This case stands in 
contrast to Foothills Townhome in that Plaintiff has not demonstrated that it has created and 
levied the assessments it is seeking to collect in accordance with the applicable statutes and 
CC&R provisions for providing annual notice to homeowners of the assessments that will be 
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due, and the notice provisions regarding increases in assessments. Civil Code § 5600 enacted 
in 2012 continues the provisions of former Civil Code § 1366 regarding an association's duty to 
levy assessments and Civil Code § 1366.1 regarding the limits on the amount of assessments 
the association is authorized to levy. (Civil Code § 5600(a) and (b).)  

2. Second Cause of Action – Account Stated  
 

"The essential elements of an account stated are: (1) previous transactions between the parties 
establishing the relationship of debtor and creditor; (2) an agreement between the parties, 
express or implied, on the amount due from the debtor to the creditor; (3) a promise by the 
debtor, express or implied, to pay the amount due. [Citations omitted.]" (Zinn v. Fred R. Bright 
Co. (1969) 271 Cal.App.2d 597, 600.) (See also Trafton v. Youngblood (1968) 69 Cal.2d 17, 25 
["An account stated is an agreement, based on prior transactions between the parties, that all 
items of the account are true and that the balance struck is due and owing from one party to the 
other."].) The California Supreme Court explained: 

The theory upon which the action on an account stated is allowed 
is that transactions have occurred between the parties from which 
the relation of debtor and creditor has arisen, that thereafter one or 
both have rendered or made statements or declarations specifying 
definitely the amount due on account thereof and thereupon 
there has been an agreement, express or implied, by the one 
who is the debtor, to the other, that a certain sum is due from 
him on such account, together with an express or implied 
promise to pay the same. The action is based on the promise to 
pay thus established, and if it is not expressly made, facts from 
which such promise will be implied must be proven.  

(Bennett v. Potter (1919) 180 Cal. 736, 745 [emphasis added] [account stated cannot become a 
substitute for an action on a written contract with a promise to pay].) Generally, under California 
law, a debt based upon the breach of the terms of an express contract cannot be the basis of an 
account stated. (Moore v. Bartholomae Corp. (1945), 69 Cal. App. 2d 474, 477 ["The law is 
established in California that a debt which is predicated upon the breach of the terms of an 
express contract cannot be the basis of an account stated."].) (See also Professional Collection 
Consultants v. Lauron (2017) 8 Cal.App.5th 958, 968 [citing general rule].) 

Even if account stated were a legally viable claim given that the debt is founded on an express 
written contract (the CC&Rs), the Association has not presented sufficient evidence to prove 
that there was an account stated in order to recover on this cause of action by summary 
judgment or summary adjudication. The Association has presented no evidence that it submitted 
account statements to the Defendant and that she agreed to the amount owed or failed to object 
to those statements within a reasonable time so as to create an express or implied agreement to 
an "account stated" for the amounts subject to this claim. (Zinn v. Fred R. Bright Co., supra, 271 
Cal.App.2d at 600 ["The agreement of the parties necessary to establish an account stated need 
not be express and frequently is implied from the circumstances. In the usual situation, it comes 
about by the creditor rendering a statement of the account to the debtor. If the debtor fails to 
object to the statement within a reasonable time, the law implies his agreement that the account 
is correct as rendered. [Citations omitted.]"].)  
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The Association has presented no evidence that it rendered or made statements to the 
Defendant specifying the amounts due on account of the assessments, accrued interest, late 
charges, and/or collection costs prior to commencement of this lawsuit. The Association has 
also presented no evidence that the Defendant agreed, either expressly or impliedly, that a sum 
certain was due the Association on account of the assessments, accrued interest, late fees, 
and/or collection costs the Association is seeking to recover through its motion. To the contrary, 
Ms. Thomas denies receiving notices of the assessments or statements of the delinquent 
amounts owed, raising a triable issue of material fact. (Thomas Decl. ¶¶ 2, 5.)  

3. Third Cause of Action – Open Book Account 
 

A "book account" is defined in Code of Civil Procedure § 337a as "a detailed statement which 
constitutes the principal record of one or more transactions between a debtor and a creditor 
arising out of a contract or some fiduciary relation, and shows the debits and credits in 
connection therewith, and against whom and in favor of whom entries are made, is entered in 
the regular course of business as conducted by such creditor or fiduciary, and is kept in a 
reasonably permanent form and manner and is (1) in a bound book, or (2) on a sheet or sheets 
fastened in a book or to backing but detachable therefrom, or (3) on a card or cards of a 
permanent character, or is kept in any other reasonably permanent form and manner." The 
general rule is that "moneys due under an express contract cannot be recovered in an action on 
an 'open book account' in the absence of a contrary agreement between the parties." 
(Armstrong Petroleum Corp. v. Tri-Valley Oil & Gas Co. (2004) 116 Cal.App.4th 1375, 1395, fn. 
9 [citing Tsemetzin v. Coast Federal Savings & Loan Assn. (1997) 57 Cal.App.4th 1334, 1343].) 
(See also Professional Collection Consultants v. Lauron (2017) 8 Cal.App.5th 958, 969.) In 
Eloquence Corp. v. Home Consignment Center (2020) 49 Cal.App.5th 655, the Court cited the 
general rule and the exception, finding that a "contrary" agreement can be shown by an express 
agreement or by conduct, but stating, " '[T]he mere recording in a book of transactions or the 
incidental keeping of accounts under an express contract does not of itself create a book 
account.' [Citations omitted.]" (Id. at 665.) 

The evidence shows without dispute that the CC&Rs are an express written contract governing 
the creation, levy, and collection of assessments. The Association has not presented any 
evidence of an express or implied agreement by the Association and Ms. Thomas that a "book 
account" rather than the terms and provisions of the written contract (i.e., the CC&Rs) would 
provide the basis for recovery of any monies due from Ms. Thomas to the Association. To the 
contrary, Defendant denies that the Association sent notices or statements regarding the 
assessments and delinquent amounts the Association is seeking to recover, and the Association 
has not presented any evidence that it sent such statements or notices to Ms. Thomas. As a 
consequence, there is a triable issue of fact regarding the existence of an open book account, 
even if such a theory were legally viable under the authorities cited above.  

Statute of Limitations 

Ms. Thomas raises the statute of limitations as a bar to the Association's claims. In its Reply, the 
Association argues that the statute of limitations does not bar its claims for recovery on an 
account stated or open book account, because under Code of Civil Procedure § 337, the statute 
does not begin to run on those common counts until the book account has been closed. (Reply, 
p. 3, ll. 24-25.) However, just as the case law cited above limits the availability of an account 
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stated or book account claim where there is an express contract between the parties, case law 
does not allow a creditor to avoid the statute of limitations for breach of the express contract by 
trying to extend the statute through an account stated or book account claim. (See, e.g., 
Leighton v. Forster (2017) 8 Cal.App.5th 467, 494 [rejecting party's common count theory in 
response to motion for summary judgment which was based on the identical evidence as the 
contract claim, as to which there was insufficient evidence of a written contract, and as a result 
the claim was barred under the two-year statute of limitations for breach of an oral agreement]; 
Tsemetzin v. Coast Federal Savings & Loan Assn., supra, 57 Cal.App.4th at1343.) (See also 
Eloquence Corp. v. Home Consignment Center, supra, 49 Cal.App.5th at 666 ["Indeed, courts 
have explicitly rejected such 'incidental keeping of accounts' as impermissible vehicles for 
attempting an end-run around the statute of limitations for a written contract. [Citations 
omitted.]"].) 

Given the Court's reasons for denying the motion for summary judgment and summary 
adjudication as set forth above, and the fact that an issues conference date and trial date are 
upcoming, the Court does not rule on the statute of limitations issue raised by the parties at this 
time.  

Other Issues Raised by Ms. Thomas's Opposition 

Ms. Thomas raises other matters in opposition to the motion that are not supported by 
admissible evidence and/or appear to be irrelevant to the issues the Association must prove to 
recover on its claim for the delinquent assessments which the Court will not address based on 
its determination that the motion fails for the reasons set forth above. For example, Ms. Thomas 
argues that the Association was required to pursue a pre-dispute alternative dispute resolution 
process with her pursuant to Civil Code § 5930(a). (Opp. p. 3, ll. 1-4.) However, Civil Code § 
5930(d) states that "Except as otherwise provided by law, this section does not apply to an 
assessment dispute." Because the alternative dispute resolution provisions of the section do not 
apply to assessment disputes, no certificate of compliance was required to be filed with the 
lawsuit under Civil Code § 5950(a). (Opp. p. 4, ll. 23-28.) She also contends through her 
declaration and that of Cathy Gamblin that she tried unsuccessfully to reach an agreement with 
the Association to resolve the past due assessments through a short sale. The unsuccessful 
settlement negotiations do not provide a defense to the Association's collection of the amounts 
the Association proves are due. 

Evidentiary Objections 

Plaintiff's Evidentiary Objections Nos. 1 and 2 are sustained.  
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 8.  TIME:  9:00   CASE#: MSC19-01391 
CASE NAME: F-3 FIREPROOFING, INC. VS KEEN 
HEARING ON MOTION TO/FOR LEAVE TO FILE 2ND AMND COMPLAINT FILED 
BY F-3 FIREPROOFING, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion for leave to file SAC is granted. Plaintiff is ordered to file the SAC within 10 
days of this hearing. 

  

 9.  TIME:  9:00   CASE#: MSC20-00727 
CASE NAME: BUSTO VS. DELANEY 
HEARING ON APPLICATION FOR PRO HACE VICE ADMISSION (NATHAN R. 
MARGONI) 
* TENTATIVE RULING: * 
 
Unopposed application for Nathan Margoni to be admitted to appear pro hac vice for defendant 
Allianz Life Insurance Company is granted.  

  

10.  TIME:  9:00   CASE#: MSN19-1927 
CASE NAME: JUNGHERR VS CALIFORNIA LEAGUE 
HEARING ON MOTION TO/FOR WRIT IN RESPONSE TO CALIF LEAGUE OF 
BOND FILED BY ANTON JUNGHERR 
* TENTATIVE RULING: * 
 
The Court is in receipt of Petitioner’s Notice of Motion and Motion for Writ as well as the 

Declaration of Reasonable Diligence regarding service of the California League of Bond 

Oversight Committees. The Declaration shows several unsuccessful attempts to make personal 

service on September 11, 2020, September 14, 2020, and September 16, 2020. 

Under Code of Civil Procedure § 1096, “[t]he writ must be served in the same manner as a 

summons in a civil action, except when otherwise expressly directed by order of the court. 

Service upon a majority of the members of any board or body, is service upon the board or 

body, whether at the time of the service the board or body was in session or not.” 

As one court recognized, due process requires that “[a]t one stage or another, personal service 

of either the alternative writ or the petition must be made.” (Board of Supervisors v. Superior 

Court (1994) 23 Cal.App.4th 830, 840.) 

The Court cannot issue a peremptory writ until it is served; the writ cannot be granted by default. 

(Code Civ. Proc. § 1088; see also § 1088.5 [“proof of service of a copy of the filed petition must 

be lodged with the court prior to a hearing or any action by the court”].)  
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The Court takes the writ off-calendar for failure to effect service. If Petitioner is able to effectively 

serve California League of Bond Oversight Committees, he may file and serve another notice of 

motion and motion for issuance of the requested writ. As the Court previously noted, a motion 

for issuance of writ must comply with the general rules of court governing the format of papers 

presented for filing (see CRC 12.01, 2.100 – 2.119) as well as with the civil law and motion rules 

(see CRC 3.1110 – 3.1370).  

 

 


